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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


NICOLAS S.NUNEZ-ORELLANA, 
Petitioner, 
Vv. 


IMMIGRATION AND NATURALIZATION 
SERVICE, 


Respondent. 


a nr an neural 


STATEMENT OF THE ISSUE 
PRESENTED FOR REVIEW 


Whether the decision of the Board of Immigration 
Appeals affirming the Immigration Judge's denial of petitioner's 
application for withholding of deportation was contrary to law 


and an abuse of discretion. 


STATEMENT OF THE CASE 
This petition has been brought to review a final 
determination of the Immigration and Naturalization Service. 
Jurisdiction of this Court is invoked under & U.S.€. 1105(a4). 
On November 20,1975, the Immigration Judge, following 
a denial of petitioner's application for withholding of 


deportation made pursuant to 8 U.S.C. 1253(h), entered an order 


of deportation against petitioner with a provision for voluntary 


departure. 


The order of the Immigration Judge was affirmed by a 


decision of the Board of Immigration Appeals dated and entered 
August 16,1976. 
The instant petition for review was filed with this 


Court on September 24,1976. 


STATEMENT OF FACTS 

Petitioner, NICOLAS S.NUNEZ-ORELLANA is a native and 
citizen of Chile who entered the United States on October 8,1971 
with a visitor's visa authorizing his stay in this country until 
January 10,1972. He is married to a native and citizen of Chile 
who resides there with their son. 

As a result of overstaying the authorized pericd, 
the petitioner became subject to deportation proceedings 
pursuant to 8 U.S.C. 1251(a) (2). An Order to Show Cause was 
issued by the Immigration and Naturalization Service (herein- 
after "the Service") and was duly served upon the petitioner. 


On March 17,1975 the petitioner applied to the 


District Director in New York for a grant of political asylum. 


In a letter dated August 4,1975 the District Director denied 
the request for asylum and forwarded the request to the 
Department of State for an advisory opinion. On August 28,1976 
the District Director advised the petitioner that the Service 
in consultation with the Department of State had found no basis 


for granting political asyium. 


Thereupon, on November 20,1975 a deportation 
proceeding was held at the district office in New York, New 
York, before an temtevarion Judge. 

At this hearing the petitioner requested that 
deportation be withheld pursuant to 8 U.S.C. 1253(h) and also 
requested the privilege of voluntary departure. 

In substantiation of his claim for relief under 
8 U.S.C. 1253(h) the petitioner testified that his sister-in-law, 
a Communist, had been arrested by the military junta in Chile 


and her whereabouts were unknown. He further testified that the 


police had come to his house while his wife and son were at home, 


Yi : : ‘ ‘ 
searched the house, questioned his wife as to petitioner's 


whereabouts and ruck a unknown amount of currency from the wife. 
He further testified that due to his family's (sister-in-law) 
political association, that should he return to Chile he would 
face police "investigation" and imprisonment. 

At the conclusion of the hearing, the Immigration 
Judge rendered an opinion dated November 20,1975 denying 
petitioner's request for withholding of deportation but granting 
the privilege of voluntary departure. 

The Board of Immigration Appeals affirmed the 
decision of the Immigration Judge on August 16,1976. 

This petition has been brought to review the 


respondent's denial of relief under 8 U.S.C. 1253(h) as being 


contrary to law. 


SUMMARY OF ARGUMENT 


Petitioner claims that the failure of the Service to 
adhere to Congressional intent by their arbitrary arrival of an 
administrative opinion was contrary to law and an abuse of 


discretion. 


RELEVANT STATUTE 


Immigration and Nationality Act, 66 Stat. 163(1952), 
as amended: 


Section 243, U.S.C. §1253 - 


(h) The Attorney General is authorized to 
withhold deportation of any alien within the’ 
United States to any country in which in his 
opinion the alien would be subject to perse- 
cution on account of race, religion or 
political opinion and for such period of time 
as he deems to be necessary for such reason. 


RELEVANT REGULATION 


Title 8, Code of Federal Regulations (C.F.R.)§242. 
242.18 Decision of special inquiry officer. 


(a) Contents. The decision of the special 
gaquiry officer may be oral or written. 
Except when deportability is determined on 
the pleadings pursuant to §242.16(b), the 
decision of the special inquiry officer 
shall include a discussion of the evidence 
and findings as to deportability. The 
formal enumeration of findings is not 
required. The decision shall also contain 
a discussion of the evidence pertinent to 
any application made by the respondent 
under §242.17 and the reasons for granting 
or denying the request. The decision shall 
be concluded with the order of the special 
inquiry officer. 


ARGUMENT 


POINT I 
THE BOARD OF IMMIGRATION APPEALS' 
DECISION AFFIRMING THE IMMIGRATION 
JUDGE'S DENIAL OF PETITIONER'S 
APPLICATION FOR WITHHOLDING OF 
DEPORTATION WAS CONTRARY TO LAW AND 
AN ABUSE OF DISCRETION. 

The Attorney General by virtue of 8 U.S.C. 1253(h) 
has the authority..."to withhold deportation of any alien 
within the United States to any country in which in his opinion 
the alien would be subject to persecution on account of race, 


religion, or political opinion..."' This authority has been 


delegated by the Attorney General to the Immigration Judge, 


8 C.F.R. 242.8(a), and to the Board of Immigration Appeals, 


8 C.F.R. 3.1 who are constrained in the exercise of this 
delegated authority as would the Attorney General. 

In exercising his authority the Attorney General must 
adhere to the intent of Congress when it provided for the with- 
holding of deportation to a country where the alien in the 
opinion of the Attorney General would be subject to persecution 
for the above stated factors. The intent of Congress in 
providing for the withholding of deportation in these instances 
was succinctly stated by this Court in Sovich v. Esperdy, 319 
F.2d 21,27 (ind Cir. 1962): 

Section 243(h), like its predecessor 


statute, reflected the humanitarian 
concern of Congress that aliens 


should not be expelled from our 
shores into the hands of 
totalitarian regimes unwilling 
to recognize even elementary 
standards of human decency. 
Neither the Attorney General 
nor his delegates in the 
Immigration and Naturalization 
Service are better able than 
we to gauge the bounds of that 
Congressional concern, and thus 
to define the limits within 
which the Attorney General's 
discretion is to operate. 


It is thus elemental that the claim of the alien to 
potential persecution must be measured against the prevailing 
political situation of the designated country. Using this 
standard,a claim of persecution for political opinion would 
undergo an infinitely more rigorous test if the designated 
country were Sweden and undoubtedly would be nigh impossible 
were it the United States. Consequently, an undisputably 
important factor is to which country the alien is being deported. 

This Court in the past has taken judicial notice of 


the deprivation of human rights in the designated country. 


United States ex rel. Fong Foo v. Shaughnessy, 236 F.2d 715,739 
(2nd Cir.1955): 


The Attorney General by his subordi- 
nate found as a fact that appellant 
would not be "subject to physical 
persecution" by the Chinese Communist 
Government. I think we can and should 
take judicial notice of the notorious 
and virtually indisputable fact-almost 
uniformly reported in all pertinent 


accounts-of the ruthless behaviour of 
the Communist governments in China and 
Russia, so that almost surely a Chinese, 
known to have allied himself with the 
Formosa Government, will be tortured 
and exterminated if found on the main- 
land of China. 


Again, in United States ex rel. Mercer v. Esperdy, 234 F.Supp 
611,616, Judge Tenney stated "It is common knowledge, and a 
fact of which the Court will take judicial notice [citing the 
above case] that the present regime in Haiti may well represent 
a danger of physical persecution to persons such as relator." 
Mention is made of the supression of human rights in Haiti and 
the castigation by international organizations of the political 
situation then existing in that country. ''The regime has 
affirmatively demonstrated its position as regards human rights 
and due process of law by suspending all articles of the 
constitution guaranteeing individual rights, among them being 
free speech, freedom from arrest and police brutality." supra 


at 61/7. 


Both the Immigration Judge's decision and the Board 


of Immigration Appeals' affirmance of that decision are devoid 

of any reference to the political situation in Chile. It is 
respectfully suggested that should the planet Mars be substituted 
in place of Chile in the above decisions, the same standards 

for formulating an opinion as to potential persecution would be 


apparent, i.e.,none. Despite the requirements OF B&B CLF.R. 262, 16- 


Decision of special inquiry officer,(a) Contents: The decision 


~a- 


shall also contain a discussion of the evidence pertinent to any 


application made bv resvondent under §242.17 and the reasons for 
granting or denying the request. (emphasis supplied), there is no 


such discussion and the decision reflects a total disrezard of 


A 


present political situation in Chile. 

This Court has the right and duty to review ‘he 
Attorney General's determination to insure that it adheres to 
the expressed intent of Congress. What Congress meant the 
words "political opinion" should not be left to the uw ttered 
discretion of the Attorney General, but must be passed upon by 
this Court as a question of law. As this Court previously stated 
in Sovich v. Esperdy, supra at 26: 


The Attorney General's assessment of 
the conditions obtaining in any 
particular country, is, of course, 

a political matter, a ‘question of 
fact." It is equally clear, we 
believe. that the standards by 

which those conditions are to be 
judged-what Congress meant by the 
expression "physical persecution" - 

is a question of law. For the Courts 
to rule upon that issue is not an 
intrusion into the Attorney General's 
discretion. It is rather an interpreta- 
tion of the statutory prerequisites 
to any proper exercise of his 
discretion. 


Given the vagaries of the Chilean government, it is 
the petitioner's position that being the brother-in-law of an 
arrested Communist and having resided in the United States for 


an extended period of time, his political opinion unde: Chilean 


standards is antithetical to the security of that government and 
consequently he will be a proper subject for their persecution. 
By deduction, the Immigration Judge and Board of 

Immigration Appeals must have found that the petitioner would 
not be subject to any persecution despite the familial relation- 
ship, a police search of his house and an interrogation of his 
wife as to his whereabouts. This finding flies in the face of 

all studies, investigations and reports, from the United Nations, 
Organization of American States and other world renowned forums. 


Chile has been condemned for its present totalitarian 


and lawless practices. The Service, however preferred not to 


consider how the arbitrariness of the Chilean police state will 
affect the petitioner. Other institutions have not shared this 
cavalier attitude. 

In petitioner's brief to the Board of Immigration 
Appeals, a statistical analysis of arrest and detention of 
Chileans was presented to indicate the arithmetical odds for 
the arrest of the petitioner should he be deported to Chile. 
It was argued that they were less than 80 to one. A recent 
report by the United Nations Economic and Social Council to the 
Secretary General of the U.N., on the Situation of Human Rights 
in Chile (U.N.Document #A/31/253) is replete with documentation 
of the deprivation of human rights and civil liberties by the 


Chilean government. Most pertinent for consideration here is 


found in a portion of the summary of this report at 129: 


What is profoundly disturbing is that 
in our time, that of the Universal 
Declaration of Human Rights and of the 
International Covenants, when memories 
of fascist regimes and their excesses 
are still fresh, a concept of govern- 
ment in relation to human rights 
persists under which a sizable portion 
of the population is persecuted or 
eliminated from national life because 
of its real or alleged political views, 
and that the most Sreiencare concepts 
of democracy, such as any form of 
election to office, are discarded. The 
application of such policies and methods 
of indoctrination and punishment for 
the purpose of cleansing a country of 
opponents to officially held doctrines 
must be a source of grave concern. It 
was pointed out to the Group that the 
official doctrine of relations between 
the State and the individual as it is 
developing inside the Chilean State is 
one which would lead to new forms of 
totalitarianism with many analogies 
with regimes the existence of which 
the world would like to forget or at 
least not to see renewed. 


Persons suspected of opposing or 
potentially opposing the regime are 
described as "Marxists''. This term is 
applied not only to members or former 
members of political parties inspired 
by the Marxist ideology, but loosely 
to anybody expressing views not 
corresponding to those officially 
held. (emphasis supplied) 


This Court by reviewing the findings of the Service 
would be wholly within the permissible ambit of judicial review. 


As had been stated by Judge Frank of this Court in Fong Foo at 
719: 


On the basis of a fact which we know 
judicially, an administrative 
determination of the contrary fact 
is arbitrary and capricious, and 
therefore administrative action 
grounded on that finding is outside 
the administrative discretion 
conferred by the statute. 


To hold that the Service's determination that the 


petitioner will not suffer persecution based on political 


opinion at the bloodied hands of the Chilean government is 
tantamount to obviating the concern expressed by Congress when 


it enacted this humane legislation. 


CONCLUSION 
WHEREFORE, petitioner prays that his application for 
withholding of deportation pursuant to 8 U.S.C. 1253(h) be 
granted, or 
In the alternative, that this case be remanded to the 
Immigration and Naturalization Service with an affirmative ordei 


to reconsider the application herein in light of an interpretation 


of "political opinion" that considers the Chilean government 's 


attitude of same and mindful of the Congressional intent of the 


Act. 


Respectfully submitted, 


POLLACK & KRAMER,ESQS. 
225 Broadway - Room 1505 
New York, New York 10007 


ROBERT F. GREENSTONE,ESQ. 
OF COUNSEL 
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UNITSD STATES COURT C? ATPFALS 
VOR TH SECOND CLACUIT 


NICOLAS S,. NONE 2-OR"LLANA, 
Petitioner, ¢ PETITION FOR JUDICIAL 
REVIEW GF AUALNISTUA- 
7 = TIVE AGE XNY ACTION, 


LMIGRATION AND NATURALIZATION ‘Boeket No. 76-4214 
SERVICZ, 


Respondent. 
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UNE TO ADMINISTRATIVE "CORD 


Notice to effect ceparture, dated August 
19, 1975 e ° 6 e e ° & e * ® e * ° ad * 2s id * s 


Pecision of the Board of Immigration Apoeals, 
(che "Board”), dated August 16, 1976. 


Keworandum relating to oral argument 
the Board cated July 20, 1975. ... 


plien's menoraniun to the foard. .. 


Votice ef app:-al to the Boart, cated November 


a, L979 e e e * ° @ ad * e e « . . * e e 


pecLsicon of the Lumigration Judcsc, ¢ 
Voveumese 20, 1975. « 6 se we we 


franseript of deportation hearings 


Menoxancum of the i.unigration judge . . « « 


Motice of avpearance a3 attorney, dated 
February 14, 1974 ° bad e ® * e eo e ® . se e « 


Orvjer co show cause and notice of hearing 
caced Vebruary 14, 1974 (Exhibit 1 of 
ceportation hearin). e ry a ee oe ee « ° * 
{plication for withholding of deportation 
( .xhibizc 2 of deportation hearing). - «+ - 


tequest £or asylum in the United States, 
dated Varch 17, 1975 (Exhibit 3 of 
deportation hearing). eo ¢. 6 4 eee 8 «© eS 


Letter fron Departwent of State to the 

District Director of Imaigration and 
faturelization service, dated August 15, - 
1975 (fxhibit 4 in deportation hearing) . - -.- > 


Respectfully submitted, 


ROBERT B, FISKE, Jr., 

United States Attorney for the 
Southern District of New York 
Attorney for Respondent 


"MOMAS H, BELOT:, 
“xecial Ausistant United ‘rates Attorney 
QO£ Counsel 


UNITED STATES DEPARTMENT OF JUSTICE 
Iramigration and Naturalization Service 
20 “West Broadway 
New York, New York 10007 


PLEASE REFER TO THIG FILE NUMBER 
A 21 756 115 DB/OQEJ 


August 19, 1976 


Nicolas Segundo Nunez-Orellana 
39 Neulist Avenue 


Port Washington, New York 11550 


Please note the below checked action which has been taken in your case. 


You have violated the terms of your admission as a nonimmigrant. Consequently, permission 
previously granted you to remain in the United States is rescinded. You are required to depart 
from the United States at your own expense on or before —__ 


In accordance with a decision made in your case you are required to depart from the United 
States at your own expense on or before September 24, 1976 as ordered : 
by the BIA 


Your application for an extension of time in which tc depart from the United States has been 
. You are required to depart on or before 


14th Floor 
You must notify this office, Room No.__13 __, on or before _Se 


of the arrangements you have made to effect your departure, including the date, place, and manner. 


Failure to depart on or before the specified date may result in the withdrawal of voluntary departure 
and action being taken to effect your deportation. 


If there is a bond outstanding in your case, you are warned that to expedite cancellation of the bond and return of the 


collateral posted, you inust make advance arrangements with this office to have your departure witnessed by an officer of 
this Service. 


USE THE FNCLOSED SELF-ADDRESSED CARD TO NOTIFY THIS OFFICE REGARDING DEPARTURE 
ARRANGEMENTS. POSTAGE IS NOT REQUIRED. At thetime of your departure, do not fail to surrender Form 1-94, 
ARRIVAL-DEPART CRE RECORD, in accordance with instructions on that form. ee iare senna me 


: Very truly yours 
Milton D. cramer, Esa; ry uly yours, 


225 Proadway, MENRY ©. WAGNER 
New York, New York 10007 act rncPISTRICT DIRECTOR 


FOR [MMIGRATION AND NATURALIZATION USE ONLY 


i ee Lo) ed stamped () 1-530 submitted 
——_—_—---__-..___-__-—. [ I-161 prepared ([) 1-156 prepared 


Form 1-210 
(Rev 9-1-70) N 
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UNITED STATES DEPA!. MENT OF JUSTICE 


BOARD OF IMMIGRATION APPEALS 
Washington, D.C. 20530 


AUG 16 1976 


Robert Greenstone, Esquire NUNEZ 
Pollack & Kramer A21 756 115 
225 Broadway, Room 1505 
New York, NY 10007 


Reference is made to your interest in the above 


For your information, there is enclosed herewith 


copy of the decision and order of the Board of Immigration 


Appeals. 


Sincerely yours, 


David o¥. eae 


David L. Milhollan 
Chairman 


Ene losure 


United States Department of Justice 
Board of Immigration Appeals 
Liashington, O.€. 20530 


A21L 756 115 - New York 


Auc 16 1976 
In re: NICGLAS S, NUNEZ-ORELLANA 


Ti] DEECRTATION PROCEEDINGS 
APYEAL 


ON BFENALF OF RiSPONDENT: Robert Greenstone, Esquire 
Pollack & Kramer 
225 Broadway 
New York, N¥ 10007 


ON BEHALF OF I&N SERVICE: Paul C, Vincent 
Appellate Trial Attorney 


ORAL ARGUMENT: July 20, 1976 
CHARGE: 


Order: Section 241(a)(2), IGN Act (8 U.S.C. 1251 
(a)(2)) - nonimmigrant visitor for 
pleasure - remained longer than 
permitted 


APPLICATION: Withholding of deportation 


ihis case presents an apneal from a decision of the 
immigration judge on November 20, 1975, finding the 
respondent deportable and granting him the privilege of 
voluntary depsrture with an alternate order of deportation 
to Colombia in the first instance and alternatively to 
Chile, The inmigration judge denied the respondent's 
application for :ithholding of deportation to Chile, pur- 
uuact to the provisions of section 243{h) of the Innigra- 
tion and Uattlonality Act, as amended. The appeal will be 
Cismissed, 


A21 756 115 


The respondent is a married native and citizen of 
Chile, who has resided in the United States since his 
arriverl here in October 1971, a3 a nonimmigrant visitor 
for pleasure, He was nuthorized to remain in this 
f@ugtry until January 10, 1972, but has not departed. 
Revortability has beca established by clear, convincing 
and uneguiyocal evidence, 


The Dnanicration judse found that the respondent hed 
friled to cna a well-founded fear of persecution if 
cerorted to Chile, tle granted him the vrivilege of 
voluntary departure in the exexcise of discretion, 


Unon review of tha record, includinz counsel's con- 
tontions on appeal, we conclude that the decision of 
the immigration judge was warranted, We are satisfied 
that the respondent has failed to show a well-founded 
feor that his life or freedom would be threatened in 
Crile on account of his race, religion, nationality, 
m..bersi.p in a particular social groun or political 
opinion, See Matter of Tunar, Interim Decision 2192 
(LIA 1973), We conclude, therefore, that the respon- 
dent sould not be persecuted if deported to ¢htle, 
Accordingly, the appeal will be dismissed, 


ORDER: The appeal is dismissed, 


FURTHER ORDER: Pursuant to the immicration judge's 
order, the respondent is permitted to ¢>part from the 
United States voluntarily within 39 days from the date 
oi this order or any extension beyond that time as may 
be granted by the District Directors; and in the event 
of <alinre so to depart, the respondent shall be depor- 
ted as provided in the tnmigration judge's order. 


Acting cnairman 


SU CE ted see te ar. et? | 


BEVORE THE BOARD oF IMM) CRATTON APPEALS 


: Oral Argument: July 20, 1976 
In Re: NICOLAS S. NUNEZ-ORELLANA 
File: A-21 756 115 


Mr. Mi] seo Miss Wilson 
and bir. Lorrington 


For Respondent: Robert Greenstone, Attorney 
225 Broadway 
New York, N.Y. 10007 


For Imnigratior Service: Paul C. Vincent, 
Appellate Trial "Attorney 


Request: 243(h) Relief 


COURT REPORTER'S NOTES ON FILE WITH BOARD 
Pe A SIGE CURE Ae NRE ee eso na ae alae Me nian 
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U.S. DEPARIWENT OF JUSTICE 
BOARD OF IMMIGRATION APPEALS 
WASHINGTON, D.C. 


In the Matter of 


NICOLAS S. NUNEZ-ORELLAI 
Azi 756 115 


POLLACK & KRAMER,ESOS. 
ROBERT F. GREENSTONE, ESQ. 
Attorney for Respondent 
225 Broadway - Room 1505 
New York, New York 


The respondent herein respectfully appeals from the decision 
of the Immigration Judge denying his request for termijation 
of deportation proceedings and denying his app! catior for 
withholding of deportation under Section 243(h) o° the 
Immigration and Nationality Act. 


The respondent, a native and citizen of Chile bases the above 
request upon the grounds that should he be compelled to return 
to his native country he would be subject to persecution. 


Firstly, it is proposed and I believe without contradiction 
that the type of persecution that is pervasive in Chile today, 
more than fulfills Congress' intention of political persecution, 
ie., physical torture, imprisonment, death, etc. This has been 
well documented by various Congressional hearings and the news 
media and it is requested that this Board take judicial notice 
that the present Chilean regime possesses a penchant for the 
physical and mental destruction of vy of its citizens. 


We must turn to the question of whether there is a strong 
enough nexus between the Chilean government's policy and the 
respondent herein to satisfy the burden of proof variously 
measured as "clear probability of persecution;" Cheng Kai Fu 
v. INS, 386 F.2d 750 (2 Cir.1967), cert denied 390 U.S.1003; 
or "well founded fear" Article 1 United Nations 1951 Conven- 


tion Relating to the Status of Refugees, provided the fear 


is not purely subjective; or a "realistic" liklihood that he 
will be persecuted, Matter of Dunar B.I.A. Interim Decision 
#2192. 


It is acknowledged that in attempting to apply any of the 
above criteria to a specific individual vis-a-vis his 
government is a question that eludes a finite answer. This 

is so because one is judging two distinct factors. The first 
is the respondent and who he is, what he has done and who are 
his relatives, associates and friends. The other is the 
political situation of the designated country and how it 
treats its citizens and more specifically, the citizen 
respondent. 


The former is easier to define. In the case at hand according 
to sworn testimony by the respondent he is the brother-in-law 
of a Communist; his house has been searched by the authorities. 
who were investigating his whereabouts; money sent by him to 
his wife has been expropriated by the same authorities; the 
in-law has been arrested and has not been heard from since. 


The second factor, the present Chilean government's intentions 


regarding the respondent is subject to a more deductive 
analysis. 
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If the respondent were the brother of the late Salvatore 
; Allende it is suggested that the Chilean government's action 
would be highly predicteble and this Boavd's task infinitely 
simplified. But he is sot, and consequcntly we enter into a 
Bray area of probability/possibilicy of political persecution. 


Appended hereto are several reports from respected organizations 
and individuals (UNESCO etc.) from which certain facts and 
circumstances have been culled. 


Item: “It is estimated that almost 100,000 persons, one in 
every 100 Chileans have been detained at some time for political 
reasons" (New York Times November 30,1975) 


It is conceded that the Chilean government to date has not 
been notorious for arresting infants or the Very old. 
Conservative demography therefor would indicate that one out 
of 100 should be modified to one out of 80 "arrestable" 
Chileans. This ratio applied to the United States would result 
in 2,800,000 political arrests. in this country with its high 
degree of literacy and 200 year history of political activisim 
by the populace, could a dictatorship find 2,800,000 politically 
dangerous peo»le? Its doubtful. Yet, to deny the respondent's 
claim on its face would be paramount to stating that only 
politically involved persons are susceptible to the vagaries 


of the Chilean government. The reports and statistics indicate 
otherwise. 


Assuming arguendo that apolitical Chileans are not persecuted. 
The respondent herein can not by Chilean standards be class- 
ified as such. He is closely related tc a Communist; he has 
spect the last 2 years in the United States absorbing the 
free exchange « jeas in our political spectrum; the Chilean 
government is s jAisticated enough to know he has attempted to 
stay in the United States including this application. He is 

mO longer that one out of 80. 


The Chilean government has come under increasing external 
pressure to cease its tyrrany and returnto the family of 
democratic governments. However this country has become an 

international outlaw. Yet it doesn't change its policies 

because in the words of one of the torturers of the British Me 
subject Dr. Sheila Cassidy "Our image in the exterior is 

SO bad that Li doesn't matecer’. 


; Belisario Velasco manager of radio station 
BALHACADA in March 1976 was arrested and exiled to the desert 
village of Putre. What made his arrest unique is that he was 
a member of the political commission of Chilean Democratic 
Party a strongly anti~Allende political party. Yee the ruling 
regime in Lheir Mikado-like edict found Mr. Velasco to be 
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Suitable prey. This illustrates that if one who was anti- 
Allende cannot escape the ruthlessness of the government how 
can the respondent with the aforementioned factors be 
considered not a prime subject for political persecution. 


It is proffered that the respondent herein has met the burden 

of proof as set forth by this Board. Consequently the respondent 
respectfully requests that the Immigration Judge's order 

denying the withholding of deportation under §243(h) be reversed 
and his application for the withholding of deportation under 

the said regulation be granted. 
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political “actionssof.the Chilean Government. 
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UNITED STATES DEPARTMENT OF JUSTICE 
Imnigration and Naturalization Service 
A-21 756 115 wov 2 0 87 
Matter of 
Nicolas Sequndo Orellana ) IN DEPORTATION PROCEEDINGS 


~Respondent- ) 


1 & N Act - Section 241{(a) (2) - Remained longer- 
visitor - non-inmigrant 


APPLICATION Tarminate deportation proceedings; in alterna- 
tive voluntary departure 


Iti BERAL® OF RESPONDENT Ti BRUALY OF SERVICE 
Poliack & Kramer, Usq. William Dunlop, Esq. 


26 Court Street room 2105 New York, N.Y. 
Brooklyn, New York 11242 


DECISION OF THE IMMIGRATION JUDGE 


The respondent is a 33 year old married male alien, native and citizen 
of Chile, wno entered the United States at New York, New York on or 
about October 8, 1971 as a visitor for pleasure. He was authorized to 
remain in the United States until January 10, 1972 and remained beyond 
that date without auchority. He is, accordingly, subject to deportation 


on the char;je set forth in ths order to show cause, as he concedes. 


Respondent has selected Columbla as the country to which he wishes to 
be siuat if ceported and has reaussted that denortation to Chile be with- 
held unser Cection 243{h). Respondent has also applied for the privilega 


- 


of voluntary caparturs.. 
; that he fears rotauvjiing to Chile hased on his 


~j\- 
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that his wife's sister is a member of tne Communist party or equiv- 
alent in Chile. He testified that after the changeover in Chile and 

the fall of Allende his sister in law was arrested. He has no informa- 
tion as to how long or whether his sister in law is still detained. 
Sometime thereafter, on one or more occasions, his wife has been quest 
doned at her home. On at lcast one occasion money, which respondent 
sent to her in U. S. currency, was found in the home and seized. The 
respondent has testified in the course of the hearing that his wife 

was questioned as to his whereabouts and at the hearing today he stated 
that his wife told them that he was in the United States. His applica~ 
tion for asylum filed with the Inmigration Service is essentially the 
same as that given in the course of the hearing with two exceptions. 
One, with respect to the claim indicated in the application for asylum 
that he had a brother and sister in law who were arrested and questioned 
apparently is an error. There is no brother involved, only the wife's 
pister. The second discrepancy is that the asylum application indicates 
that the police took tha money from the wife because she wa: afraid to 
tall the police that he was in the United States. I do not regard 
either of these discrepancies as having any substantial significance. 
ha einvole fact is that the resnondent's claim is hased on a tissue of 


evicence waich ig gossamer thin. We has utterly failed to show that he 


Fears to return to Chile by reason of fear of mistreatment by reason of 


his race, religiea, political opinion, memvership in any social class or 
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nationality. Despite the close relationship between respondent's 
wife end her sister it is apparent from the claim ag made that no 
harn i:as come to her other than questioning that would be of obvious 
interest to the police. Otherwise, she has never been arrested, mis- 
treated in any way so far as herself. There is, therefore, no basis 
on which the application could be granted on the evidence submitted. 
The Office of Refugee Migration Affairs has also concluded that the 
clain is not a substantial one. However, in reaching my determination 
that the claim is not a tenable one I am not guided by their conclusion 
but rest on the record before me in its entirety. The application for 
woluntary departure is not opposed by the government and it will be 
authorized in the exercised in discretion. I find that the respondent 


is qualified for that privilege. 


ORDER: TT IS ORDERED that in lieu of an order of deportation respondent 


be granted voluntary departure without expense to the Government on or 


before December 29, 1975 or any extension beyond such date as may be 


granted by the district director, andi under such conditions as the 


district director shall cirect. 


Iv IS PUNTER OPDEREND that 4f revpondent fails to depart when and as 

re lived, the privilege of voluntary departure shall be withdrawn with- 

out Eurtuer notice ox proceedings and the followiny order shall there- 

yoon becow inmediataly offective: responient shall be deported from the 
Uatted St..e3 to Columbia on the charre contained in the Order to Show Cause. 
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I’ 15 PUPVHER ORDERIN that if the aforenamed country advises the Attorney 


General that it is unwilling to accept the respondent into its territory 


or Fails to advise the Attorney General within three months following 
original incuiry whether it will or will not accept respondent into its 


territory, the respondent shall be ceported to Chile. 


IT IS FURUHER ORDERED that the request of withholding of deportation 


to Chile under Section 243(h) be denied. 


FRANCIS J. LYONS 
Inmigration Judge 


UNITED STATES DEPARTMENT OF JUSTICE 


Immigration and Naturalization Service 


MATTER OF FILE A- 21 756 115 
NUNEZ, Nicolas Begundo Orellana 


Deportation PROCEEDINGS 


TRANSCRIPT OF HEARING 


Hefore: _ Fhancis 2. nos TTF! Immigration Judge 


Date: pea. 18,. 1974... Place: ___ New York, M.¥...______-___— 


Transcribed by__ Sylvia Davis Recorded by__Gray —_-_»__-__ 


Official Interpreter tuce Chassaion = 


Language ____Spanish _ 


APPEARANCES: 


For the Service: For the Respondent: 


wtiiias Trnlop, Sq. _ 


Pollack & Kramer, Esq. 


a nee + ne me ae erence eect tems aera 


Trial Attorney 
26 Court St. reom 2105 


tieaw York, NY... a 
- Station Trooklyn, H.¥. 11242 


by Arthur Pollack, Esq. 


Forrn 1-297 


(Rev. 6-1-73)N GPO 665-991 


IMMIGRATION JUDGE TO RESPOMDENT (THROUGH OFFICIAL INTERPRETER) : 

O What is your name? 

A ‘Nunez, Sequndo tiicolas Orellana 

QO low, Mr. Pollack is your attorney, is that right? 

A Yes. 

TMAIGRATION JUDGE to Mr. Pollack: Are you ready, sir? 

A Yes cir. 

IMMIGRATION JUDGE TO RESPONDENT (THROUGH OFFICIAL LPR RPRETER) 

9 Mr. ‘unez, will you stand, raise your right hand to Le sworn? 


Do you solemnly swear tle testimony you will give in this proceeding 


will be the truth, the whole truth and nothing but the truth, so help you 


A Yes. 


IMMIGRATION JUDGE to Mr. Pollack: On behalf of your client you concede 
service in the Order to Show Cause? 

mh Yes Sir. 

Q Do you waive reading of the contents? 

A ft ds, 

9 Do you concede deportability on the charge as set forth in the Order 
to Show Cause? 

A 6XYOS8 sir, 

TAIGRATION JUDGE TO RESPGNCENT (THRCUGH OFFICIAL INTERPRETER) 

9 Th the event of denortation Mr. Nunez, to what country would you want 
to be sent? 


A Columbia. 


9 Is there any reason why you coul: not return to Chile? 
ale 
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A Political reason. 

IMMIGRATION JUDGE to Mr. Pollack: Is there an application under Section 
243(h)? 

A. There will be, sir. 

IMMIGRATION JUDGE to Mr. Dunlop: In the event such an application is 
filed, I take it Mr. Dunlop, the Service would wish to make inguiry of 
the Department of State? 

A That's right, your Honor. 

IIMIGRATION JUDGE: Mr. Pollack, you do not have the application ready 
to file today? 

No sir. 

Is there an alternative application of voluntary departure? 

Yes sir. 

I take it Mr. Dunlop there will be no objection to granting voluntary 
departure? 

A No, your Honor, there is no reason. 

IMMIGRATION JUDGE to respondent (THR UGH OFFICIAL INTERPRETER) 

Q Do you have any close relatives ii the United States? 

AK No. 

IMMIGRATION JUDGE: Mr. Pollack, in the event an application under Section 
243(h) is Filed the hearing will be continued through such to the call 


, 
On 


the Covernment while thay make whatever administrative inquiry they 
choose. If however, no apnlication is filed on or before Dec. 23, that 
will be actually Dec. 30, Dec. 2% is Saturday. If no application is 


filed for withholding of deportation on or before Dec. 30, then & shall 


enter an order granting voluntary departure for a period of 30 days. 


“2 = 
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If an application is filed, the case will be continued subject to the 


call of the Government. Agreed? 
Mr. Pollack: Yes Sir. 
© That is agreeable Mr. Dunlop? 


A Yes, your Honor. 
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NUNEZ, Nicolas Segundo Orellana 


FRANCIS J. LYONS 


Before: 


November 20, 1975 


Date: 


SYLVIA DAVIS 


Transcribed by 


Rosner 


Official Interpreter _ 


Spanish 


Language __ 


APPEARANCES: 


For the Service: 
William Dunlop, Esq. 


Trial Attorney 
New York, N.Y. 


Station 


Form 1-297 
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. Place: . 
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IN DEPORTATION PROCEEDINGS 


TRANSCRIPT OF HEARING 


., Immigration Judge 


New York, N.Y. 


GRAY 


a Recorded by__ 


For the Respondent: 


Pollack & Kramer, Esq. 
26 Court St. room 2105 


Brooxlyn, N.¥. 11242 
by Mr. Greenstone, Esq. 


THMIGRATICN JUDGE YO RESPONDFENT (THROUGH OFPICIAL INTERPRETER) : 

® What is your name? 

A Nunez, Secundo Nicolas Orellana. 

QO Mr. Greenstone is your attorney? 
Yes. 
Are you ready lir. Greenstone? 
Yes sir. 
Will you stand and raise your right hand to be sworn. Do you solemnly 
swear the testimony you will give in this proceeding will be the truth, 
the whole truth and nothing but the truth, so help you G-d? 

A Yes. 

IMMIGRATION JUDGE: Mr. Greenstone you have subaitted an application for 
withholding of deportation to Chile? 
That is correct. 
And also asked for voluntary departure, any other application? 
Not at this time. 
You want to proceed on the application? 
Yea. 
tir. Nunez, will you tell the court in your own words what would haoven 
to you if you were forced to return to Chile and why you believe this 
will happen should this action be taken? 
vecause ry family is involved in the Communist party. 


You cay your family is involved in the Communist party. What member 


of your family is involved in ‘ne Communist party? 


ty wife's sister. 
ving she cver arrested by the government? 


wha 
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She was arrested. 

When was this? 

Shortly after Allende died. Everything happened, when the government 
changed. 

Do you know where your sister-in-law is now? 


No, I don't know, 


The Government that is in power now, did they ever come looking for you 


or search your house? 
When they went to church, the house was searched. 
tho was home at the time when they searched your house? 


Hy wife and my son. 


house, did they inquire of your whereabouts? 

They asked where I was? 

And what was your wife's reply? 

I came to the United States. 

Did they ever take anything from your wife that they found there? 
Money from my wife. 

When aid you leave Chile? 

On October 8, 1971. 

If you were to return to Chile hased upon your understanding of the 
feudal situation now, what do you believe would happen to you if you 
were forced to return to Chile? 

I believe that they would bother me as they bothered my family and If 
Go not know what they would do to mea, 


Is there a possibility ox a probability that they might throw you into 


bu 


eat 1-299 TRANSCRIPT OF ILEARING 
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fail? 
Because of what my family was inveived in, I believe yes. 


Besides your sister-in-law, to your knowledge, are there anyother 


peovle in your immediate family that were involved politically on one 


side or the other in the Chilean government? 


I con't have more family, they are the ones they are waiting for. 


Who are they? 


The sister of my wife and my wife was bothered also. 


Your wife was involved? 


My wife was net involved but her sister was arrested. 
MR, GREINSTONE: There was an involvement te a degree... 
IMMIGRATION JUDGE TO Mr. GREENSTONE: Don't frame your questions in terms 
of either leading or argumentative language. Ask him a question as to 


what he knows. Don't suggest an answer to it. 


Hr. Greenstone: Okay. 


HR. GREENSTONE to Respondent (THROUGH OFFICIAL INTERPRETER) : 
Q When the police care to your house and searched your house and found 
the money and they questioned your wife as to where she received that 


rsoney and from whom and what she was doing with it? 


Nr. Greenstone, the way to ask that question, is by 


LHNIGRATION JUDGE: 


asking what they said or aid, don't sucgest that the answere . were or 


what the possible action was. 


Greensto 


Se 


EMMIGDATION JUDGH: Alright, I will allow it, ask the question. 


Respondent: The police went there for the purpose «2 finding something 
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to prove that they were criminals and they found the money and they 
took the money. 

Q How didyou know this? 

A Because after that she wrote me a letter telling me about the money. 

tir. Greenstone: I have no further questions. 

IMMIGRATION JUDGE Nr. Dunlop? 

A I have no questions judge. 

Q Do you have the referral to the Department of State? 

A I do. I have the referral and the reply? Do you wish to see the reply? 


INMIGRATION JUDGE: I have this form 589 and the fact sheet, the file 


to that being made part of the record Mr. Greenstone? 


Mx. Greenstone: No objection. 


{ 
from the Department of State, the request for asylum, any objection 


IMMIGRATION JUDGE: As I understand it, the implication in the 599 re- 
ferring to a brother is not correct. We are talking only about the sister 
in law. 
A That is correct. 
Q Your sister-in-law was arrested. Do you know how long she was held? 
A I don't know because when I found out I lost contact with her. 

Do you know whether she was released? 

I have no idea. 

And your wife has no idea? 

She never let me know anything. 

Vihen was the 7 time you heard from your wife? 

I write to my wife and I send her money for her support and she always 

answers me when she received the letter but I don't remember.... 

ay he 
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When was the last time you sent her money? A week ago, two weeks? 
About two months ago? 

Vhy do you wait so long? 

Every two ox three isonths I send her an aaount of money. 

Do yon have children? 


One. 


bo you have anything else? 


AT GTS POT? IN THE PROCEEDIUGS THE TUMIGRATICN JODGE DELIVERED 


AN OPAL STATEMENT OF HIS DECISION IN THIS MATTER. THIS HAS BEEN 


TRANSCPIBED SLPARATELY AND IS A‘TPACHED. 


IMMIGRATION JUDGE: You reserve the right to appeal Mr. Greenstone. 
MR. GREENSTONE: Yes, we do. 
IMMIGRATION JUDGE: Your time to appeal expires on November 30, 1975 


rather on December lst, 1975, the following day Monday. 


an 
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UNITED STATES DEPARTMENT OF JUSTICE 


Ir gration and Naturalization Service ( 
ORDER TO SHOW CAUSE and NOTICE OF HEARING 


In Deportation Proceedings under Section 242 of the Immigration and Nationality Act 


<2 A21 756 115 
UNITED STATES OF AMERICA: Aedinc 


” « rug 
In the Matter of LPR 2eORBLEATA , Yicolas Segundo Respondent. 


611 ivst 158th Street, Apte BA, Haw York, 1 Yew York 


Address (number, street, city, state, and ZIP code) ie set ei e oe 
UPON inquiry conducted by the Immigration and Naturalization Service, it is alleged that 


. You are not a citizen or national of the United States; 
. You are a native of 
and a citizen of __ “ : ee 
mers cr ee 
¥t, 
. You entered the United States at © id Xork, ne panne esas 
or about — -Qetover 8, 17 qi 


date) 


Pai erent visitor for ni: 


r E 
sUntiod tities wunti Jane 10, A 


a 


wre witout aucags) | 


AND on the basis of the foregoing allegations, it is charged that you are subject to 
deportation pursuant to the following provision(s) of law: 


Section 241(2)(2) of the Immigration and 
Kati Hasna bot in thet, after adrission as a 
neninrigrant 1.-7er Sec. ivt{a) (1&) of said act 
you ss remained in the United States for a 
longer time than permitted. 


WHEREFORE, YOU ARE ORDERED to appear for hearing before an Immigration Judge of 


the Immigration and io Service of the United States artment of Justice at 
'. proadwa ozs New York, iets, hen Sloor J 


7 nee, es OE sa eons 


em, and show cause why you shouls | not 
be deported from the United States on the charge(s) set forth above. 


Dated: February 14, 197) 


aeenarpetcemsetintanemtetateott cer snneenenansiatmatateaintne nina arastanaa ee ee 
(signature and title of issping officer) 


ACTING D{STRICT DIRECTOR 


NEWYORK MTSER¥CH? 
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ATION Aiwa NATURALIZATION SERVICE 


APPLICATION FOR 
WITHHOLDING OF 


DEPORTATION 


On behalf of the above-named respondent, application is made 


under Section 243(h) of the Act for the temporary withholding 


of deportation to Chile, on the ground that our client fears 
that he will be subject to persecution because of his political 
opinion. : 
Respondent has close relatives in Chile who are opposed to the 
present tegime in that country. Some of them have disappeared, 
ee | 
nt fears for his life if he were to be compelled to 


return to Chile. 


Respectfully submitted 
for respondent, 


POLLACK & KRAMER 


ARTHUR POLLACK 
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HUNEZ- Orellana NICOLAS SEGUNT Chilean 
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New Address 


29 Hee Avenue _ | ™ para hesionis 41/8/15 


Port Woshington, New York 11550 


. ALL other names used at fice 


Nicolas Segundo Nunez-Orellana 


; au Meniuer Names of Spouse am! Children) Place of Mi Date of Breth Count 
Raquel Nunez Valparaiso,Chile Val .v 
Nicolas Nuncz Valpara tiso,Chile 10/2/65' Ve: .' 
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8. “Saciai Seeur “um! |" Occupation 


067- 50- 2569 


. Actresses for Post Five Yeurs: 

(a) 7 Bond Street, Great Neck, New York 

(b) 611 West 158th St. New York City 

(c) 39 Neulist Avenue, Port Washington,N.Y. 


Animal-Technician 
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October 8, 1971.. Now York a B-2_. | ! O00 72 
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1; ir ved, arrested, convicted and sentenced, or imprisoned becruse of the above? 


xr yup 


Both wy hes ‘cé.r-in-law have been interrogated, arrested 


and wer 


CXRSo If *‘Yes"’, plese list: 


ssainst you? 
rested and detainci, the possibility 
veturn is almost a sure thing. 


stile to the interests of your Home Country? 


ryanizeation(s) which were nderod 
SiO 
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of your Home 


s regarded by the authorities a8 opposed to the interests 


iffect your fre edum more than tr 


ccalianehei ak seceiccs cca pineaek cece s<saamanacenamasnitesoaaissiaticnsimannsnmivaieie as eee enact 


to Miave ,ou taken any netions that you believe was result in persecution in your tlome Country? [| { ke? No If “*Y¥ee'’, explain: 
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2 No 


en intimidated in any way ef your shevech or sone actions? “Laures 
have been interrogated wo0y times by the police and at one 

ey found sowe dollars that I had sent through a friend and 

lee touk the moiey away Ccom her because she was afraid to 


volice that I was in the United States. 


ag If **Wen’’, explain: 
2 


lum on the fact that you overstayed your leave abroad? ("] Yes C3 
< 


C | ¥es 2 5’*, how has this become 


horities uf your Home Country? 


+ sequest fur usylum become known to the wut 


iy uot know, unies he Immige..tion Service informed the authorities 


in «.y Home country. 


. oa think would happen t 


>id in jail for some time. 


ELOOS. 


c ,ouever applied for vsyls li '*¥es’’, explain what happened: 


tution or ¢ tence Uet spees, court onlers, ete.) in supaeel. our request? x4 Yes 


theese 


;ewspaper clippings from the New York Vimes 


! by the above questions ” 


ication sigued by me and that the statements herein are true and correct. 
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Wnilean Sisnops Accuse 
Junta of ‘Climate of J 


Ry JONATHAN KANDELL 
1 Special to Lia New York Times 
| SANTIAGO, Chile, April 24--lhe Roman Catholic church 
ot Chile today issued a declaration accusing the military 
junta of the use of torture, arbitrary and lengthy detentions, 
momen: Sane ——o ;Of Causing large-scale unem- 
rloyraent, of making job dis- 
missals for political reasons, 
‘and of establishing an eco- 
yYnomic policy that church 
|leaders said had shifted the 
iburden to the poor. 
_ Chile is living In a “climate} 
of insecurity and — fear,” thef 
church said. . : 
In response to the statement, 

Gea; Gustavo Leigh, a sohieber! : 

of the junta, said: 

_ “TL have great respect for me 
church, but like many men,|' 
without realizing it, they are|{ 
vehicles for Marxism.” 

General Leigh said the Gov- 
jerament would begin proceed- 


- 


Excerpts from the Catholic a 
—_—et are on Page 12. 
inzs next week against all po- | 
litical prisoners, and speed the 

release of those withnoch arges| 
against them. He added that] 
foreign embassies would bel! 
cleared of asylum-seekers with- [ 
in 30° days. More than 200} 
leftists are still staying in em-) 

bassies. 


“We do not doubt tha right- 
cous intention nor the gocd 
will of our govemors,” the} 
bisnop’s statement said. “But. 
as pastors, we see objective ob-)- 
stacies to reconciliation among! 
Chileans, Such situations can, 
be overcome only by tha ua- 
Conti nued 6 on n Page 15, Column ] 


ee a meen maar | 


#LEU ‘S2 TINdV AVGSYNHL ‘SAWS NY 


OA MAN FHI 


"(Oz ‘A ‘suciyiUl 
-102 If) POD yA patfouovas 
aq SdajosinoA 3a} ysuYD jo 
awuru oy) Ur nod 3aq aA\., 
tumo Jno 
Intg “IS JO Spsom yy BCI 
ama Ay sf JeYL ‘aduaztued 
jo juoweloes 94} Ul sseu 
~QAISIOJ SU SN O} HW S.19JjO OYM 
OSI? OH S} } Puw ‘uoT)UITJOUOD 
+91 0} SN S]]vo CYM POH Ss} UY 
yey. qod10p Jou ysnw 9K 
‘QIOA B GACY 
jou op oym osoya Jo Ajjeis 
-odsa ‘[{v JO dd10A JY} aq JsNU 
yonyD ayy ‘ayqrjoiaut pue 
ainjosqe av asoy) pur ‘Suypaq 
uvuiny B Jo Ayusip Ara 9p 
Jooye yeyr Spulur dav az 
Ng “Ssiysis IAI Urey. Jo 
uoisuadsns Aseroduiay ayy Ay 
-19Snf Uvd SaduUPsUININD JvjN 
-d1).ind yey} Purysopun dA, 
eoddu jo jdt jeunou 
ayy jo suoiyowjsar ul ‘Any 
-UNod ayy jo S1ivd yUsIaIyIp UT 
saduajuas jenbaun ul ‘asuejep 
yeday B joy saiziyiqissod pai 
-Wi] dy} UL ‘soinssaid jesoul 
pue jroishyd osn yey) Suoly 
-PoaqU ul ‘wayyy ysuinde 
sadieyd aipoeds ayy A\OUy 
sotpiwyy Tat 20U Pours. 
suosiod 3} Jayyou Yop 
Ut suofuolep Buoy AzaAts 
-saoxa JO Aivsyique ul jUuep 
-1Aa St yey} Ajinzas yeuosied 
JO} spirngayes uso] 9A190jj9 
JO YOR] Byi 20AO0 ‘sasto swCs 
ut ‘Ayjeuly ‘palsom aie 3A, 
*Ayyunwwo0s 
ouuOpToe sy} pue Squaied 
&q uonrdionied ysnous jno 
tM payuato pue® posnjon7s 


Suioq St waysAs eUO!VINpa © 


By} J2Y PSLUOM BIT 2A\ 

‘uorediorysed Jo jaAa} 
pastsop ayy Suiary ynoym 
*QDU1IIVS JO DIBYS BAISSAINe 
ue Jeag ysnu siaulva adcAt 
yey? AVA B yons ul poinjonsys 
Surra st Awouosa oy) Juouw 
-doyaaop Iuou0ad Suljesajao 


oe Aq ‘Wey m2 Aya “suOSTvOL 
yearsojospr so Attayit I0y 
syessitusip qol pus juawojd 
ewoun Ul asrazsut oy} 10 
quiod pynod om wyonja Juoiue 
‘uotyenps dtuwoUEsa 21nd 
ay} JO SUOIsSNaUNp [CIDOsS OY} 
Aq Os[® pausequos oie OA, 
"UOLVULIOJUT Pur 
uonedioried jo you] ey} pur 
‘sr9wN as[ey ‘suoresnooe ul 
PUNOZ 1B DADIIG BA S}OOI 
SsOyAL ‘¥vay pur AYlanoosur 
jo aqeuryo ayy Aq ‘sovid Isayy 
ayy ul ‘pausIUOD de DA, 
*uneD usd 
“HVA pttodes oi} Aq puv suon 
“EN paun au} Aq pajyinuo} 
se syydu uvumny 30} Jods 
*3l payainsaiun oy} Aq Ajo 
DWOIIAO 34 UTD sUOo!}vil 
yong ‘sursiyD duowe wv 
-BITNUOIAT 0} SIpIVISqGO 9A1}99! 
*qO das am ‘ssoysed su ‘yng 
*sz0usaA0d Ino jo j{la\poos 
ay Jou uoNnUdIU! snoaYsu 
ayy yqnop jou Op aK 
*pood uowwo2 st} 103 Ayivayo 
St yey? SurypAIIAV ur $d13104} 
ene at} yWwAr ayvsogrj[Oo IA\ 
qeuy otinbar Arjunod ay} jo 
Surogq-[jam pue aovod ayy 2euT 
yng ‘JuowurzA0s Aur YyyIM 
JO SI} WWM aaisesip 07 Iq 
eisstuuzad Sf JI yyy— pasos 
eOl BABY QA YOIyAr 0} Sajdio 
*UNg JO uOol}eIR]IIq a2 UW! 
Petes Sf 3 pue—| [Bel VA 
‘gyedionied ued sazijtd 
W® YyowjAr Ur uotssnosip 2 
aajyye pure ajdood sno Jo aout 
-ydazoe 923i ayy Aq Aruinos 
ano JO UONNNsSUOD 92 OUI 
payeiodzoour aq jit Saydto 
cud urnsuyd Ivy) adoy 
0} ISI} BY} OIL AM ING “Pood 
UOWWOD 24} JO} YoIvIs 93 
ul qiatds sit Aojoy Alpnyyiey 
TIM ‘pouteaos pure slouie 
eA03 ‘auodiaAa AjinyadoH 
‘uornrnits Aouad 
elawa Sty} Ww YOnde 205 
pur ctajo dunuawo Joy siscq 


wont 


ce soynwysued Pt ‘oy PEON 
-od puw jrioos ay} JO} [copt 
uULTsyD ay} JO UoNvnus0s 
dy} Ul SoQuaIdNsUl UIZ72I99 
SuIpevysyPApOU “Bry? dra1[sq 
OM pur ‘ayqrnyta st uoarjesds 
urnsiya Ajjoudxe $71 
‘sajdroulg jO UeTVIT]IOG 
e paystqnd sey quawuieac0 
ayy ‘eunjuratu oyy ul ‘pun 
auayioddo ji Jopisuod aAL 
AYA\ ST JBY} PUY “UOT}NINSUND 
MoU Vv Jo UONTIOgLIa pidet 
Oi} Ul PoIsazazUL JIU Iai AIPM 
Sf JUYL “SN JO [je IO} aajue 
-lund base MY] OY} put uo 
-NJNSuOD OY} Yar ul ‘MT 
JO d1v}s & JO JOWIIZCJUA IN} 
QYI St BUaysixgod juyadvod 
UV JO} UOIIPUDD Iseq ayL 
“SouNSvawW PUL SUCI}LILT 
“dp dvNUNIIe 0} Ssojosn si 
}t “TIAN OJOOUIS SUD WoIptAy 
‘yeod yy YAVat ©} BULA 
BM JOYJOYM ApoIIOUIS SIATCS 
-1nO HSE SN jo [ye Jey} peMmuas 
“$9 ST YW aaaljoq AM ‘uUtaty 
doyaaop 0} Sutuursaq 220jaq 
yng "yeos ywin Suryores 10} 
SUOIPIPUOS [LUNUIU dtp? UOU 
-Spn{ ano uy ‘aie rym yo 
quiod Ayjoiq 0} UCM DAL 
*s19Y}OIG 
SB ]2a} pue IAI UTD suUvaTyD 
YU OYA UL soLaTsIXAeS JD 
Quuger eB ysiqeysa djoy jsnw 
aa Aljunod Jno JO OAOT aut 
Joq “(G6 ‘A ‘Mey ye) coved 
iO SULSIPIE,, 9G OSTC JSMNU 2A\ 
“Aupsy 410 AgpiayscA JO Sette 
-IAPe JO Sowa 319 10 Foe 
UAL SOAISINO aploucool Ajyuo 
Jou ysnur SUPNSHUD 8AL 
2,2) ut u027r 
-U090Y,, 2}717 dyi fepun zan 
oH pag yourpig> [be 
&q Anpoy parsst juaniajojs 
v fo 3x03 aya viosf sjdiaoxa 
ain fseung yok MON OUT 
Ay poqwwypstins] sp "di1A19j/0]— 
pa pidy ‘od ‘ODVILNYS 


SALT, WADA MINT I'L, 93 1819S 


Ll 4 


qxXoJ, yomnyy ureyiyg Woy sidteoxy ~ 


i 
j 
} 
{ 


él 


Sun 
‘UNITED NATIONS 


ECONOMIC VEN bets 
AND Xi ned} B/CN.4/1188 


4 February 1976 


SOCIAL COUNCIL oe ao os 


‘COMMISSTUN OW HUMAN RIGHTS 
Thirty-second session 
Item 5 of the provisional] agenda 


ea 
(Ud ilttiit 


| 


STUDY OF REPORTED VIOLATIONS OF HUMAN RIGHTS IN 

CHILE WITH Saetcuisd aenince } TU TCRIURE AND 

OTHER CRUEL, INHUMAN OR DEGRADING TREATMENT CR 
PUNISHMENT (COMMISSION RESOLUTION 8 (XXXI)) 


Repors of the Ad Hoc Working Group established 
under resolution 8 (XXX cf the Commission on 


Human Rights to inquire into the Present Situation 


of Human Rights in Chile 
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ne impact on the enjoyment of human rights 
of current Chilean constitutional and 
Legislative provisions «s+++++toearene es’! 


A, . the progress weport “.ctonipidecesveen 


B. The state of siege and limitations on 
Froman rights wrcerecccccccscrevcerers 
} Emergency situations and 
linitations on human rights under 
the international law of human 
TIGNES covenvcsecesovcevcesserses 


Limitations on human rights imposed 
by current Chilean constitutional 
and legislative PYOVISLONS -eeees 


out 

3, Limitations on human rights: 
strictly required ‘by the 
exigencies of the situation et 


Arrest and detention on grounds of 
Sinte security aes eee ss ee eee ee 


Polivical prisoners and persons held 
without Charge -e-rcesccessoceeevcces 


B. Missing personsS. ..csecovcsesereress 


The guestion of f:cesom of moverent: 
the right to leave the couitry and to 
retiucn to at See yg eels) ecereiele. eis lsiereni eee 5 6/e:8 
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ho right to leave the country ee has 
3. Whe question of diplomatic assy lum 


°o. Tae question of refugees «-- 


III, ARREST AND DETENTION OF GROULDS OF SYATI SECURITY 


A. Political prisoners and perse’'s held without charge 


7. From the information gathered vy the Working Group since the adoption of ats 
propmves report, arbitrary arrests and detentions in Chile do not appear to have 
suvsided to any considerable extent. Acesrding to the evidence before the Group, 
ar.osts have continued to be carried out an howes, places of work and schools and 
on the streets. Many persons are still arrested vithovt a varrant, sometimes 

ye aceably, occasionally with violence in the presence of members of the family, 
including children. 


79. <It vas reported that on most occasions those carrying out arrests did not 
produce proper identification, Only when persistently requested did some Army 
officers identify thenselves by procucine their ‘erjetas de identificecién de las 
Fuerzas Armadas (TIFA) (identity cards of the Armed vorces)” When the relatives of 
arrested persons made inquiries about the actual places where they were being held, 
their requests were ignored or answered wisleadingly, : 


€0. According to testimony presented to the Group, conditions in which persons are 
being arrested and interrogated may be described as follows. Usually those 
arrested are transported in cars or vans which do not nave licence plates or in 
vehicles with licence plates that have been altered or covered, After arrest, 
Feople are taken for interrocation. Amonz the interrogation centres mentioned in 
the progress report (para, 189), Villa Grimaldi is said to continue to be used in 
spite of repeated denials from the Chilean authorities, In fact, when the Ad Hoc 
Working Group was expected to visit Chile in July 1975, allegedly most of the 
prisoners were temporarily transferred from Villa Grimaldi. After the Working Group 
was refused entry into Chile, Villa Grimaldi appears to Fave resumed its sinister 
uses. Prisoners are usually blindfolded for the duretion of their stay in such 
detention centres and the interrogations are accompanied by torture. Sore 
prisoners, apparently, do not survive this period of interrogation; others would 
Seex to be generally kept in such places for several days or even weeks. The Group 
wes told avout the case of a political prisoner «ito heard one of the chiefs of the 
seu~t police instruct other officials not to male ovt an entry card for him and to 
t.1i anyone who would ask for him that he was not there, This may explain why some 
arrested political prisoners are -1id te iuve later "disanpe red", 


61. The Group has been informed that eficr leaving the interrogation centres, some 
prisoners spend some time incommunicado at the so-called Cuatro Alanos detention 
centre, usually a period of one or two weeks, during whic: they can recover fron 
torture or ill-treatment suffered at the interrogation centre. Pinally, upon 
recovery, the prisoner is transfe:red to the Tres Alamos detention camp, where 
visits are permitied, althouzh soretires only after 20 or 39 days. ‘the Group was 
told of the case of a political prisoner who was held incommunicado in Tres Alamos 
for nine days during liovenber 1975, including seven days in solitary confinement. 
Of the 180 other yeople who were with hin in Pres Alamos, only two or mayve three 
woul? have spent less than five days incommunicado. ‘his vould be in violation of 
che Chilean Governnent's own deceree-law No. 1009. 
Fastlies of prisoners who have disappeared are told that ‘their husband or son 

‘yo orether has never been arrested, If they do reaprear later, a warrant of arrest 
1S issued tefore the prise¢ner imy ta allowed to receive visits. In Rany cases, 

SU weacrants are said to have veen isaned several days after effective arrest 
intexrrocation,. 
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83. Many times those arrested and cetaincd are threatened with cancellation of 
visiting privileges or with being put in subterranean cells on vread and water, 
Other prisoners have complained tnat they were veaten while in such cells. It would 
appear that there is no means of seeking redress for mistreatment in these places. 
Allegedly, sowe prisoners have been executed while supposedly attempting to escape, 
Prisoners may also be placed on lists of those to be expelled from Chile, but if no 
country will grant them a visa they are told that such is the case vecause they 
really are undesirable everywhere. Cases scen to have existed where prisoners w": 
had been granted entry visas by other coviutries were reclassified as not entitled 
to expulsion by the Chilean Covernnment. 
8&4, According to the information available to the Group, prisoners who are awaiting 
trial or who have been convicted are less susceptivle to ill-treatment since their 
custody is supervised by the prison authorities rather than by the secret police. 
In cases of irregularities, however, they have difficulty in having their situation 
reviewed, Certain benefits granted noxmal prisoners by present Chilean legislation, 
such as the possibility of parole or certain visiting privileges, are frequently 
danied political prisoners. 


€5. The uncertainty of the fate of those imprisoned may be better described vy 
eivers of their families. ‘ie following is an account supplied by a group of wives 
of prisoners wno held important posts under the previous government and who have 
been in detention since the present goverment took over. 


".e- This prolonged and distressing detention of our husbands, which 
has so severely affected our femilies and caused such anxiety to their 
children and wives, has now vecome still worse as a result of new developtents, 


"During the second week of September 1975 the military Government 
announced the release of 12 political prisoners, among whom six were our 
husbands. They were not released, however, On the contrary it was made 
kno:m immediately afterwards that these six persons, together with many 
others, will be brought before the military tribunals by the naval prosecuting 
authority of the town of Valparaiso. Some of our husbands have already been 
transferred to Valparaiso prison while others are still in the Ritoque 
detention camp. What is still more scrious, however, is that the announced 
trial has already been prepared and according to reliable information an 
enormous file containing more tian 1,000 pages has beer prepared. Nevertheless 
the trial has been kept secret so fa. and although the military authorities 
have repeatedly announced that there would be a trial ot the leaders of the 
Governzent of President Allende, no specific information has ever been 
provided concerning the triel and those presumed to be the accused have not 
even oeen notified that preparations are being wade for their trial. 


"even our husbands! lawyers were unavare wntil a few days azo that any 
trial was to he held and they have not as yet been able to find out what is 
the. suuject of the trict. 


laccomling to other reports the public prosecutor has veen asked to call 
fer eitrenely severe penalties for soe of the accused. 


"While we have no officizi information, we have learned that this secre 
triol is being prepared, following the recent transfer of some of our usbanis 
fron one prison to ansther - after the false hopo dve to the announcenent iy 


2g 


y 


tee authorities of the releass of ‘several persons, a nope whieh now fives vay 
to th» prospect of a trial carried out on a wartime basis ».." 
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86. The Group wishes to point out that in LGis at the Loirtieth session of tix 
Commission on Human Rights, the Chairman of the Commission was authorized to send 2 
telegran to the Government of Chile saying that Senator Luis Corvalan and others 
detained with him should be released. ‘this appeal has gone unanswered by the 
Chilean authorities, The General Assembly, in its resolution 3448 (XXX), dated 

9 December 1975 has called upon the Government of Chile to ensure that no on: is 
tried retroactively which would be contrary to article 15 of the International 
Covenant on Civil and Political Rights. This decision would apply to 
Senator Luis Corv.lan and the others who ave been in detenrion since September 19735, 
In this connexion the Group is deeply concerned to learn that it is proposed to hold 
a military trial of Senator Luis Corvalan and the other Chilean personalities in 
Harch 1976, after the thirty-second session of the Commission cowes to an end. ‘his 
Situation is a serious one and calls for an imrediate special decision by the 
Cornission, in accordance with the requests for release referred to above, This 
woule be in the interest of justice, which is the fizst prerequisite for the full 
enjoyrent of human rights and fundamental freedoms. 


67. As regarde the nuuber of persons being held in detention in Chile, the Group 
notes that in his statement before the Third Committee of the General Assembly, on 
10 Novemoer 1975, the Chilean representative stated that today there were fewer than 
900 person- detained under the State of Siege Act. A total of 2,117 persons had 
been sentenced by military courts during the past two years, and those courts had 
tried cases under the Arms Control] Act, infringements of the Act on the Inteznal 
Security of the State and alse all cases which fell within the normal jurisdiction 
of the military courts. He stated that the number of persons tried by the arred 
forces was 1,598; thus, the sitvation of detainees under the State of Siege Act 


‘ 


had changed consideraoly from one year to the next. is 


86, In his statement regarding the number of persons detained under the State of 
Siege Act, presumably the Chilean representative was referring to the total of 
494 fs tainees held in the camps of Tres Alamos, Pirque, Puchuncavi and Ritoque. 
ae infortation is contained in the statistical summary of detainees issued by 
SENDET (Secretaria Djecutiva Nacional de Detenidos) on 30 September 1975.2/ Although, 
posed to article 2 of the decree creating it, SEiIMET was expected to provide 
ee of all cetainees and places of detemkion in the whole territory of Chile, 
the , four places. Those still used by DIMA and the different 
Array fetch ies nos Repybess. as vell as the Nations] Fenitentiary and the barracks of 
the various military regions, are not included although according to reliable 
informatien they still exist. 


O95. according to cther information supplied to the Group the number of persons 
detained for Bolikics | reacons is much higher than the figure declared by the 
Chilezen repiesentati In a report submitted to the Working Group it is steted 
tha 


weeks after the coup, Church sources in Chile estimated the 
vetweon 45,000 and 50,009, excluding those vho were 
PerLod of 2a hours ior le Larnige elven oy! tuc Junta was 
ores ne OLticial) Pieorves were 
timates were approximately 10,009." ay 


~ ‘ 


(document suomi Lied 


interne vional 
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According to another renort: 


"In August 1974 it was estimated that out of approximately 160,0CO people 
detained in Chile since the coup for periods ranging from a few hours to 
fourteen months, only 2,000 had been tried while on repeated occasions 
prisoners have been sentenced without having had access to any form of lezal 
aid, Otners have been released without having oeen charged after a wiole 
year. ‘The. selection of prisoners for trial is so arvitrary that there nave 
even been ceses of prisoners wi ha.2 arrived et thei trial without any 
accusation having been lod.ed against thei." 4/ 
They have nevertheless been sentenced without, generally speaking, having been able 
to ootain the assistance of counsel. The Viorld Council of Churches reported thet 
since 11 September 1973 avout 100,CCO persons have been deprived of freedom, of 
vnom 6,000 are still in detention, while 2,000 have disappeared or are missing in 
Saniiago province alone and about 50,000 nersons nave left the country in order to 
avoid political persecution, 5/ 


9’. Independent reporters have also indicated that tue number of political 
prisoners was greater than official figures would lead to believe. Ina report 
purlished in December 1975 it was stated "Since it overthrew the Allende résimc 

two years ago, the Junta has probably detained for political reasens some 90,000 
veople, of whom about two thirds were held for more than 72 hours. By conservative 
estimate, more than 3,000 of these prisoners were executed without trial or died 

of torture. There are thought to be at least 5,000 political prisoners in jail 
today". 6/ Another report published in the international press in November 1975 
said: "It is estimated that almost 100,000 persons, one in every 100 Chileans, 
have been detained at some time for political reasons". v/ 


92. It has been brought to the attention of the Group that General Pinochet has 
granted a presidential amnesty to 210 persons implicated in infyringerents of the 

law on the state of siege, The prisoners benefiting from this aanesty were released 
at Christmas 1975 and on the occasion of the New Year. The Chilean authorities 

nave expressly stated that these releases are a further proof of the multiple 
ueasures adopted by the Government of Chile towards the total normalization of the 
country. 


93. Gn the basis of further evidence rencived vy the Grouy severe conditions of 
adstention, as described in paragraph 154 of the prog--ss report, still prevail in 
uany instances. Overcrowding, mixing of different caterories of prisoners, lack of 
medical services, bedding, food and exercise, and ihe absence of contact with the 
outside world (including contact with relatives. counsel, diplomatic or consular 
. representatives, etc.) are reported from various sources. 

94. &s indicated in chapter II, decrce-law No. 1009 limited to five days tlic 
period during whick agencies responsible for national security could detain a 


tf Chile, under the military régiine, Chile Cownittee for Human Rights, 1975. 


5/ La cituacién general de la mujer bajo el govierno militar de Chile, 
Jung woyore 

6/ fine, 1 Decewber 1975. 

U/ The Suntay Tirn:s Lagasine, 59 loveuber 1974. 
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suspect. Within that time-linit the person dctained, according to this decree, 
must cither be released, or placed at tite disposal of the competent court or at 
the disposal of tne Ministry of the Interior. The Covernment of Chile has stated 
that the decree "was enacted in order to ensure that the restriction of personal 
freedom as a result of the state of siege is kept within a framework of respect 
for fundamental rights". 8/ 


95. Ina document presented to the General Assembly by the Government of Chile, 9/ 
declarations made by 76 individuals, who ‘rere either under cetention or had teen 
detained and sudsequently released, were reproduced. The signatories referred to 
the good treatment they had -eceived and to the absence of torture or other cruel 
or inhuman treatment. A study of the statements contained in these documents, 
especially a comparison of the dates of arrest and dates on which the documents 
were signed, for those still in custody, reveals extended periods of detention, 
exceeding significantly the five-day limit provided for in decree-law llo, 1009. 


96. The recent ‘case of Dr. Sheila Cassidy reinforces the finding that the 
provisions of decree—law No. 1009 are not generally applicc, s Dr. Cassidy's 
statexent indicates (see annex V) she was held in detention for a period of almest 
two wonths. 


97. This failure to apply decree-law No. 1009 has been partly ascribed to the 
independent operation of the different intelligence agencies, notably DIMA, and 
because of the negative attitude taken b; the judiciary concerning the use of the 
remecy of amparo. In spite of the fact that according to article 1 of decree-lav 
Ifo, 1009, the violation of its provisions is a criminal offence, punishavle under 
article 150 of the Penal Code and article 330 of the Code of Military Justice, no 
inferuation has reached the Vorking Group concerning criminal prosecutions for 


x 


extend.d detention in violation of decree-~law No. 1009. 


93. Tue attention of the Group has also been dravm to the fate of a large group of 
Ciiileans who, having been arrested and subsequently released, live in constant fear 
ef rearrest and a repetition of the cycle of interrogation and imprisonment described 
above. In some casés people are said to have been arrested as soon as they sigmed 
Qcocuments attesting to their release. Other men and women who have been released 
frem prison are threatened with nov arrests, Relatives of these people also fear 
that other members of the family will be taken as hostazes, as a weans of vressure 

yn the former detuinses, frequently many other persons, previously detained, are 
again picked up, questioned and then released. 


Tie evidence before the Group shows conclusively that, either in violation of 
in own Jlavs or in disregard for generaily accepted international human rights 
standards, the right to be free from arvitrary arrest and detention is not respected 

in Chile today. 


Pclioe lninonos en Clile, vel. I (Santiznco, 
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100. The problem of persons who in various weys have deen and are being taken away 
from their hores, places of work, schools and universities, and whose whereabouts 
rewain unknown, sometives for an extended period, was considered as "very serious" 
in the progress report (see paras, 138-151) and dces not seen to have been solved, 
Th2 docurents submitted to the General assepbly by the Chilean Government 10/ which 
have been examined by the Group minimize the over-all prodlem of arrested Persons 
end ignore the pr >iew of tnose who have “isappeared. iccoz-ing to estimates from 
other sources the number of persons in the country who have veen arrested ané 
disappeared exceed 1,000 anda way even ve close to 2,000. 11/ 


101. According to information received by the Grour, writs of amparo or nabeas corpus 
for the pro‘t2ction of arrested persons continue to ve refused. Although the 

Suprere Court is now consenting to examine applications for amparo or haveas corpus, 
tvis developaent does not é&ppear to uave made it ponsible to free persons neld 
i.vogularly in custody in prisons or detention camps. ‘ihe numerous petitions 
addressed on their behalf to the competent authorities, in particular the Hi 

of Defence and of the Interior, the inquiries addressed ty police and penal 
ivstitutions, do not produce any result. iveryone, it seems, gets answers like the 
fullowing: "Your husband, your sen, your father, your brother, is not in custody"; 
"tour relative kas joined the underground ac a guerrilla"; or, "You are toole of an 
internation2i conspiracy to discredit tlie government", No account is taken of the 
worn staterents of eye-witnesses of the arrests, including testimonies of close 
relatives, fellow workers or students, neighbours and friends of those arrested. 


2 speciiic instances of "disappearance" which were vroucht to the 
tre Sroup, the following may be 2riefly uescribed as illustrations of 
Mes 


@ particularly disturting situation from the point of view of human rights. 
195. Alphonse-René Chanfreau, son of a French father and a Chilean mother, was 
arrested in July 1974 at iis home in Santiago. His wife Srika and her baby were 
ta:en by a DIA inspector to tine home of her parents. The following morning sie was 
taten away by security forces to an ordinary—looking house near a chureii, She 
Joined about 60 other peorle, among them her h soand, being held in a single roon,. 
All were blingfolded, and they were watched vy two armed guards. lirs. Chanfrean 
was not interrogeted herself and some time later ane was allowed to say good-bye to 
her husband, Thiee days after she was transferred to the women's section of the 
fzes Aleaos prison where some 100 women vere being held. On 7 Hovembex, following 
intervention of the French Government, she was avle to leave Chile, but was 

wise to ovtain any official news avout her husband, According to the 

ternational press, all puolic and private inquiries received oné and the sane 
ansver: "Wn imow nothing of Mr. Chanfreau. He hes never been in our custody. ‘iis 
nane cannet be found in any of our prison records". 12/ 


“fe Dr. Bautista van Schouwen Vasey vas arxested by agents of the military 
ovornoent in December 1975 at a Catholic church where te nad been given shelter. 
syatematicaily conied holding Or. van Schouwen although there would 
Clear evidence of his arrest in the papers presented to the courts in 
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support of the writs of habeas corpvs on nis denalf uy the lawyer 

Héctor Valenzuela Valderrama, en ex-Vice-Presia2nt of the Chanver of Deputics of 
Chile. These writs of habeus corpus were rejected by the couris for no otner 
reason than the denial by the Junta tiat they were detaining iim. Ils mether, @ 
British subject, wrote to tic wits of the President of the Junia, 

jirs. Lucfa Hiriart de Pinochet, ae ier as a mother to intercede for ‘ier son. 
Nany weeks later she received a printed form bearing a facsimile signature and 
informing her that her request nad been forwarded to the comnetent authorities. 
Notwitistanding the denials of tne Junta, recent information suggests tnat 

Dr. van Schouwen was admitted to the Naval Hospital of Valperaiso for treatment of 
injuries caused by torture, that he is still alive out iumovilized with a suspected 
oroken back and damage to the spinal cora, 


105. Ricardo Ruz Zafiartu was arrested by the Chilean Air Force “ttormey-General's 
Office in April 1974, -then transferred to the Tres Alamos prison in April 1975 and 
finally to the penitentiary of Santiago from which he ultimately was to disappear. 
Ke was put on trial; the proceedings were practically concluded, all aspects of 
the investigation having long since been covered, and sentence was soon to be 
pronounced, with the appearances of tne accused vefore a full court wartial. The 
Attorney-General had asked the Court to sentence the defendant to up to 18 years' 
imprisonment. In June 1975 members of his family paying the weekly authorized visit 
saw hin being removed from the penitentiary by unidentified individuals, From then 
on the whereabouts of Ruz Zatiartu and the identit; of the persons who. removed him 
have remained a mystery. The competent authorities have so far provided his family 
with no information. A similar occurrence, tne case of David Silverman Guruvicn, 
who was kidnapped at the penitentiary itself and who is still missing, was ——— 
in the progress report (see paras. 140-143). The same also applies to 

Guillermo Beausire Alonso, an Anglo-Chilean, wno is "missing" or has "disappeared" 
(see paras. 144-147 of the progress report). In addition a Sete priest with 
the surname of Llidéd, vorn at Valencia (Spain), wno was attached to the Diocese of 
Valparaiso, is known to have disappea ared and is presumed to have oeen taken into 
custod:. 


106. The Working Group has rocéi xtensive evidence in the form of sworn 
statezents supplied b; tensers of the family or friends ef nissinz persons and 

ether eye-witnesses of their arrest. The following are descriptions by witnesses 

ce: soxe of the methods and vrocedves : by military intellizvence egents in waking 
errests. It is worth floting that disappearances seem usualiy to follow illegal 
arrests. 


10]. Tne first ated t: | 1974 ser husvend was arrested for the 
first time vy carabineros. In ra the save year, he was released. tic 
cane hore sick and had to keep atly to his bed. In December two individuals 
came to her house in a vehicle ackea for her ivsbend. They vent inte tne house 
the men addressed her pee asking 215 TRG CE le imew him, to which 
that he hed seen iim there (ceaning, apvarently, tie place wiere he had 
iotained before). They ordered her imsvane te 724+ dressce and asked hin to ¢o 
a then, saying he was not to worry, it was onl; to sign sore papers. Ker 
sband immediately rot up and wit his clothes on, They teok hin away and sie has 
neard nothing more of Ain since. 


lOe,. The second 

lo Oy Saree 

mit at home, they proceec:d to Utoke itis sister 

"a four questions". Te ayxt day, people cane 4. tue idniovsry 
eeled for nedicin:s to give to Lis sister "to cimex a vterim. - 


was in Decenver 1974 znd sinca tren she hes not ceen 
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sent by Mr. Niel i MacDbeprn«co ¢, 
Secretary - General of the International 


Commission of Jurists (Geneva) 


I would like to confine my comments to the new Supreme 
Decree No 187 issued by the Minister of Justice on January 
28th, 1976. The term Supreme Decree is rather misleading. It 
is in fact subordinate in status to Decree Law Ne. 1009 for 


which it purports to provide rules. 


The mew Decree has received a generous reception in certain 
western newspapers. For example the International Hera Tribune 
of 30 January said: "The law could mean the end of the virtual 
disappearance of suspected leftists at the hands of the secret 
police unit created after the i973 military coup." The London 
Times reported it under a headline "Chilean law to prevent torturing 
of prisoners". We have learned to be rather more cautions about the 
effect of the Junta’ s decrees and we are sceptical about the effect 
of this one. 


Article 3 of the Decree deals with arrest procedures and pro- 


vides that no ar rests can be made by the security authorities under 
the state of slege without the written authority of the head of the 
security organisation which effects the arrest. A number of comments 
may be made upon this. First, it deals only with people who are 
arrested pursuant to the state of siege. Many people can be and are 
arrestec and ill-treated by the security authorities under other 
powers, such as the Law on Arms Control or the Law on the Security 
of the State. This Decree affords no protection in these cases. 
Secondly, this Article appears to be outside the competence of the 


Minister of Justice. Under the Constitution, the power to authorize 


aprests under the state of siege is conferred on the President alone. 


the dunte’s Decree Laws Nos 228 of January 1974 and 951 of March 1975 
purported to extend this power to the Minister of the Interior and 
the Intendentes (local governors) respectively. The Minister of 


Justice cannot by his Decree extend this power te the heads of the 


ae 
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security organisations. Thirdly, this new provision is in itself 
no protection against ill-treatment. 


There ig nothing in the Decree 
to sug 


gest that the security authorities will not continue holding 
Suspects incommunicado for long periods, 


and no sanction is provi-- 
ded if they do. 


This is the crux of the matter, 


as it is this practice 
which makes possible the torture 


ill-treatment of suspects. 


The Decree provides in Article 1 that those 


arrested by the 
security authorities 


St be medically examined before being taken 
to an interrogation or detention centre of the se 


curity authorities, 
and again before being 


transferred to another place or released. The 
doctors are to be designated by the Medical Legal Services and the 

National Health Service, and they ar 
Minister of Justice. Again, 
Firet, 


e to render reports to the. 
this calls for a number of comments. 
experience leads us to doubt whether this Article will be 

out in practice. For a long time it was the law that no 

could be arrested under the state of siege except under a 
mandate of arrest signed by the Minister of the Interior. 
This decree was simply ignored and illegal arrests contimed. Secor.d - 
ly, an examination by an official doctor on these occasior.s un--' 


fortunately does not carry conviction. Thirdly, and most important, 


these examinations will obviously reveal nothing if the security 
authoritie 


carried 
suspect 


written 
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S are able to continue holding the Suspects incommunicace 
until all traces ‘of their torture or ill- -treatment have éisappeared. 
Fourthly, so long as detainees. are still in the hands of the security 
authorities, they are too terrified to tell anyone of their tortur 


for fear that they will be tortured by then again. 
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These points may be illustrated from the case of Dr. Sheila 
Cassidy. 


She was seen by an official doctor while she was being held 
by the security authorities at Cuatro Alamos after leaving the no- 


tocious Casa Grimaldi interrogation centre. She was »lindfolded so 


ER So os 


that she could not identify the doctor, itself a clear indication 
that she had been tortured. With some difficulty she persuaded the 


coctor to prescribe for her anti-bioties to treat her urinary in-- 


iF Menge: a 


fection caused by the clectric shocks she had received. When she 


' of 


first arrived at Cuatro Alamos she still had pin-point electrical 
burns from her electric shccks, but 10 days later when she was 
transferred to the military prison camp of Tres Alamos, all traces 
of the burns had disappeared. As her report shows, she was too 
terrified to tell anyone of her tortures until she know that she 


was beyond the reach of the security authorities. 


The new Decree, if it had been in force, would not have 


slightest difference in Sheila Cassidy's case. 


These considerations led our organisation to issue a press 


] Tver! 


ease in which we expressed our doubts about the new Decree and 
that suspects should be examined by a doctor of the suspect's 
ic: or chosen by his family, and also that they should be examined 


‘8 hours while in the custody of the security authorities. 


The Decree also provides in Article 3 that a copy cf the 


arrest warrant, signed by the head of the arresting orgenisation 
neming tne place of detention to which the detainee will be “taken, 
is to be given within 48 hours to a member of his family designe- 
ted by nin. If this provision were carried out in practice, it 
vould meck an improvement, since it would mean the end of the 
anonymous arrests by the security authorities. But again, there is 
no reason to believe that it will be carried out in practice, and 
no conection is provided if it is ignored. Under Decree Law Ne 100° 
of May 1975 there was already a requirement thet the family be 
notified of the arrest within 48 hours, but, like the decree law 
requiring a prior arrest warrant, it was simply ignored by the 


Security authorities. 


Articles 4 and S contain some extraordinary provisions. Under 
. l, very wide powers of search are given to the security 
which contain none of the normal safeguards contained 
a judicial order for search. Article 5 provides that if any 


denrived of his liberty under these povers, the Minister of the 


af 


Interior Shall take action to expel him fron the country. In other 
words, a mere arrest on Suspicion by the security 


authorities is to result in an automatic order for expuls: on without 
any form of judicial process, 


Article 6 provides that the “places and establishments of 
detention" will themselves be designated by decree. It remains 
be seen whether these will include the security authorities’ 
interrogation centres, such as the notorious Casa Grimaldi, or whet: 
they will merely name the regular places of detention such és ‘iis 


Alamos to which suspects are transferred after their interrogation 
is finished. 


Article 7 of the Decree provides that the President cf the 
Supreme Court and the Minister of Justice cr their designated officers 
outside Santiago can inspect places of detention without prior 
warning and can order a medical examination where ill-treatment is 
alleged. This sounds all very fine, but its effectiveness depends 


AMET 


on the points I have already raised, and upon the extent to which 
the Supreme Court or the Minister will be willing and able to essert 
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themselves. Until now, the Courts have always refused to take any 
further action on an amparo application once the authorities have 
produced a written order for detention under the state of Siege. It 
also depends upon whether the Suspect can receive visits from his 
lawyers and family. It may be assumed that neither the President of 
the Sup-eme Court nor the Minister of Justice will act except on 

the basis of some evidence. If no-one can visit the detainee and hean 
his complaints, there will be no evidence to lay before the Judga 

or the Hinistor,. 


We shall have to see how all this works in practice. If the 
Chalean authorities really are determined to root out torture vis 
Decrauc, combined with other measures, could help to eradicste it. 
ut so long as the Chilean authorities refuse to recopnize: thirt 
Gxists, so long as victims like Dr. Sheila Cas sidy are denonneoed 


4licious liars ,-we must be forgiven if we remain sceptical. 
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Mr. tonee-Orollona based bin olen foe political 
asylum entirely on hie state manta that His brother and 
sister~in-law were interrogated and detained for Sone 
time in prison and that his wite turned U.S. currency 
sever to the Chilean police out. of fear of disclosing 
that he in in. lhe os. 


Without more details we find ae 
believe that his foar of pers 
parti 
hinself 
Chile. 


difficult to 


secution is woll-founded, 
weicularly since there is no indication that he 
had engaged in any political wuctivily in 
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